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(A) SUCCESS FEES
(i) Lisa Barham –v- (1) Dr Athreya (2) Barking, Havering & Redbridge NHS Trust [2007] EWM isc 6 (EWCC)
This was an Appeal from a decision of Master Simons in the Senior Court Costs Office heard before his Honour Judge Dean QC.

It was a clinical negligence case in which the Claimant had succeeded against both Defendants, recovering damages against the hospital at an earlier stage in the sum of £7,000 and £20,000 against the GP at a later stage.  The Claimant was represented under a CFA entered into in May 2003.  A 100% Success Fee was claimed with no postponement element.  The CFA set out nine risk factors which had been taken into account when determining the Success Fee.  The 2nd Defendant argued before the Costs Judge that the first eight were “pro forma” and could apply to any case and with reference to KU -v- Liverpool City Council Court of Appeal  22 April 2005 maintained that a two stage Success Fee should have been adopted.  The Costs Judge pointed out that the decision in KU “appears to me to be especially pertinent in this case”.  He was concerned that if a 100% Success Fee was claimed on this and other cases of this nature with no staging, that almost every case that came to the Claimant’s firm would generate a 100% Success Fee given that at the time the CFA was entered into there would be no evidence other than the client’s initial Statement and consequently the first eight factors referred to in the CFA would apply on any case.  The Costs Judge pointed out “it must be appropriate there is a staged Success Fee otherwise it seems to me that practically every case, except where a client comes to a  Solicitor with an admission of liability, the Solicitor will be able to claim a 100% Success Fee, which I think defeats the whole object of Success Fees”.  
In the absence of a staged Success Fee the Costs Judge allowed a Success Fee of 67%.  

The case proceeded to Appeal.  The Claimant maintained that the Costs Judge had given little if any weight to the first eight risk factors which was not appropriate.  The Claimant also maintained that the decision in KU -v- Liverpool City Council was a completely different case in which the facts were entirely different and which had no application to more sophisticated and complex forms of litigation, such as the present case.

The Judge found that the Costs Judge was entitled to refer to and rely upon KU -v- Liverpool City Council  and that it was a perfectly legitimate conclusion to draw from the case that if a matter “contains the possibility of review at various stages when the litigation is ongoing and developing and where risk assessment will inevitably be changing as more material is processed, on the face of it, all things being equal, is more likely to result in a justification for a 100% uplift if that has not been claimed at the beginning and has only been claimed when the true nature and risk of the litigation is apparent.”  The decision of the Costs Judge was upheld.

Comments
This is just one amongst many reported SCCO cases where the Court has stressed the importance of parties adopting staged success fees.  Paying parties are likely to increasingly argue that single Success Fees should be reduced for failure to adopt staged Success Fees as recommended by the Court of Appeal in KU.
(ii) LXM (by her Litigation Friend KLM) –v- The Mid-Essex Hospital Services NHS Trust [2010] EWHC 90185 (Costs)
This was a decision of Master Gordon-Saker in the Senior Court Costs Office.

It was a clinical negligence case in which the Claimant had been diagnosed as suffering with cerebral palsy as a result of alleged delay in delivery.  The Claimant was initially represented by Gadsby Wicks under a Legal Aid Certificate dated 8 January 2004.  On 22 January 2006 the Legal Aid Certificate was replaced with a CFA which provided for a 100% Success Fee.  On 11 October 2007 the Defendants admitted liability and consented to Judgment being entered for damages to be assessed.
The Claimant subsequently changed Solicitors and on 20 June 2008 entered into a new CFA with Irwin Mitchell providing for a staged Success Fee of 50% if the claim was won prior to 3 months before the Trial fixture and 100% thereafter.
One of the issues was the level of the Success Fee claimed for both firms.  Prior to entry into of the first CFA, Gadsby Wicks had obtained positive supportive expert evidence which had been referred to by the Solicitor concerned, as being a “very strong opinion that the obstetric care was substantially below a proper standard”.  The Court took into account that as at January 2006 the Claimant’s Solicitors would not know what the Defendants’ experts would say and would not know whether their own experts would withstand the meeting of experts or cross examination. Taking into account positive expert evidence the Costs Judge concluded that putting the prospects of success at 50% was pessimistic and concluded that prospects of success could reasonably be put at 60%, and allowed a 67% Success Fee.  In respect of Irwin Mitchell’s costs, by the time the CFA was entered into, Judgment had been obtained on liability.  It was noted that Irwin Mitchell’s CFA provided that if a Claimant failed to beat a Part 36 Payment they would not be entitled to any fees for work done after 21 days following receipt of the Notice of Payment – it was not just a case therefore where the Claimant’s Solicitors would risk losing their Success Fee only.  The Court took into account that this was a staged Success Fee, but pointed out that it was rare for a Part 36 Offer not to be beaten in this sort of case and taking into account the sums of money involved etc, concluded that 75% prospects of success would be reasonable giving  a Success Fee of 33%.
(iii) Jean Irene Harvey –v- East Kent Hospitals NHS Trust [2009] EWHC 90155(Costs)

This was a decision of Master O’Hare, Costs Judge, sitting in the High Court of Justice, Senior Court Costs Office.  

It was a clinical negligence case which settled at a late stage for damages of £50,000 and was funded under a CFA with a single stage 100% Success Fee.  

The case involved the same Solicitors as were involved in the case of David Ian Oliver (Executor of the Estate of John Frederick Oliver Deceased) –v- (1) Whipps Cross University Hospital NHS Trust and (2) Waltham Forrest Primary Care Trust [2009] EWHC 1104(QB) (QBD) Jack J, Master Rogers, Gregg Cox 21 May 2009 and indeed the process by which the CFA/terms were agreed was very similar in both cases.  The Costs Judge was invited by the Claimant to follow Oliver and allow the 100% Success Fee as claimed.

This was yet another case in which the Court was reluctant to allow a 100% Success Fee on the basis of a single stage CFA.  The Costs Judge commented;

“In the absence of persuasive evidence to indicate the average prospects of success for these cases Solicitors would be well advised to accept the guidance repeatedly given by the Court of Appeal that a two stage Success Fee should be adopted.  Such a CFA could provide for a Success Fee of 100% discounted to a lower figure if the case settled early, for example before service of a Defence.  In the circumstances of this case, had there been such a two stage Success Fee I would have readily allowed the 100% following the guidance given to Costs Judges in KU -v- Liverpool City Council Court of Appeal [2005] 1WLR2657. 

To my mind it is not reasonable for Solicitors to stipulate for a single stage Success Fee of 100% on the basis that he has not undertaken any proper assessment of the risks in that case.  To do so would enable him to investigate the risks and prospects at the Defendant’s expense and, if the claim later succeeded would entitle him to that high Success Fee even where the investigations proved that it was too high”.

The Costs Judge went on to allow a single stage Success Fee of 80%, distinguishing the Oliver case.  His rationale for the distinction was;
“He (the Judge in the Oliver case) points out that a Solicitor is entitled to enter into a CFA at an early stage. Implicit in that finding appears to be a finding that it was reasonable for the Solicitors to do so in the case before him. In the case before me I have decided that it was unreasonable for the Solicitors to enter into an agreement for a maximum Success Fee without attempting properly to assess where in the spectrum of riskiness this case was likely to fall.

In my Judgment had a proper Assessment of risk been made before the CFA was entered into, the Claimant’s Solicitors would not have been able to justify a single stage Success Fee exceeding 80%.  Although the Solicitors were entitled to enter into a CFA early the relevant circumstances which were or which should have been known to them before entering into that CFA do not justify a 100% Success Fee”.

Comments

Solicitors would be well advised to enter into CFA’s with staged Success Fees, although the question to be considered is the point at which the second stage Success Fee kicks in.  Given the inability of many paying party’s to respond substantively within the protocol period, the Success Fee could be tied to the protocol period, or indeed tied to the issue of Proceedings, although that might lead to arguments as to whether or not Proceedings were issued prematurely.  However if the Success Fee is tied to the pre action protocol period (extended as appropriate) a substantive response would have been received from the Defendants in respect of breach of duty/causation, and no doubt by that point in time supportive expert evidence would also have been obtained.  It would therefore be sensible in those circumstances to proceed on the basis of say a 50% Success Fee, depending upon the response to the protocol Letter of Claim and thereafter a 100% Success Fee.  NWL can advise you as appropriate.
(iv) Stephen Gandy (A Patient suing by his Litigation Friend Christine Chester) –v- Peter King [2010] EWHC 90177 (Costs)

This was a decision of Master Haworth, Costs Judge, in the Senior Court Costs Office.

It was a case in which the Claimant was travelling as one of five occupants in the Defendant’s car which had left the road and fallen over a cliff edge, as a result of which the Claimant suffered very severe brain injuries.  The Defendant admitted liability in March 2001 in response to the Letter of Claim and a CFA was entered into by the Claimant’s present Solicitor on 26 July 2007.  The Trial which was listed to commence on 3 November 2008 related to quantum only and the case settled at a round table meeting on 10 October 2008 for damages of £5,900,000.

The only issue on Assessment was the extent of the Success Fee claimed for Solicitor and Counsel.

The CFA provided for a two stage Success Fee;

“The Success Fee is set at 100% of basic charges where the claim concludes at Trial; or 52% where the claim concludes before the Trial has commenced.  In addition, 0% relates to the postponement of payment”.

Leading Counsel’s CFA included a single stage 67% Success Fee.  Junior Counsel’s CFA mirrored the fixed regime, 100% at Trial, 75% if the case settled less than 21 days before Trial and 20% if the case settled more than 21 days before Trial. 
The Claimant’s Solicitors sought to recover a 100% Success Fee on the basis that the claim had concluded at Trial.  The Defendant disputed that the matter had concluded at Trial.  Whilst it was accepted that the parties and Witnesses had attended Court on the date fixed for Trial, the Trial did not commence and the subsequent attendance of the parties before the Trial Judge was only for approval purposes.  The Defendant maintained that the maximum recoverable Success Fee was 52% but suggested that 20% reflected the risks.  

The Costs Judge determined that “the word Trial denotes an examination and determination of issues between the parties by a Judge or some other Tribunal.”  The Judge pointed out that it was clear from the transcript that Trial did not start and in actual fact on 7 November 2008 the compromise agreement reached by the parties several days before was approved.  The Claimant maintained that the approval Hearing represented a “core event” which finally decided issues between the parties.  Again with reference to various case authorities, the Judge concluded that neither the date fixed for the Trial was a core event, nor the approval Hearing on 7 November 2008, and cases in relation to the fixed costs regime were distinguished on the basis that CPR Part 45 did not apply on the facts of this case.  
The Costs Judge then went on to determine what an appropriate Success Fee was and  reference was made to the case of C –v- W [2008} EWCA Civ 1459 (covered in a previous NWL Costs Update). Whilst the Claimant had applied a two stage Success Fee the Judge made no allowance for this.  The Judge concluded that at the time the CFA was entered into there was an 80% to 85% chance of success which resulted in a Success Fee of 20% (the same Success Fee as allowed by the Court in C-v- W).  The same Success Fee was allowed for Leading Counsel and Junior Counsel.  
Comments
This is another example where the Court is prepared to find that even in a relatively substantial case where liability is admitted before a CFA is entered into, Success Fees will be severely restricted, and in this respect 20% is clearly the “guideline” figure.

(v) Arlene Fortune –v- Jonathan Roe [2010] EWHC 90180 (Costs)

This was a decision of Master Campbell, Costs Judge, in the Senior Court Costs Office. 
In a Detailed Assessment Hearing the remaining issue was the recoverable Success Fee.  This was a head on car crash case in which the Claimant sustained catastrophic head injuries and recovered damages of £600,000.  Liability was admitted on 27 March 2003, on 11 September 2003 the Defendant offered to settle in the sum of £250,000, a Defence was served on 10 March 2005 admitting negligence but denying the Claimant had sustained a head injury, and Judgment was entered for damages to be assessed on 6 April 2005.  It was not until 3 February 2006 that the CFA was entered into.  The Claimant’s Solicitors entered into a staged CFA providing for a Success Fee as follows;

(a) 
If you win your claim prior to three months before the date fixed for Trial or the first date of the Trial window (whichever is earlier) 25% of the basic charges; or
(b) 
If you win your claim at any later date or time: 100% of the basic charges; or

(c) 
If rules of Court fix a percentage Success Fee recoverable from your Opponent this will be the percentage which shall apply.  

With reference to the Risk Assessment the Defendant maintained that the Success Fee was unreasonable.  On liability, the Defendant submitted the risk of losing was nil given that Judgment had been entered for the Claimant.  Nothing could be attributed to contributory negligence and in reality the only risk of any nature went to the possibility that the Claimant might not beat a Part 36 Offer.  The Defendant referred to C –v- W [2008} EWCA Civ 1459 in which a 20% Success Fee had been allowed when the CFA had been entered into after an admission of primary liability.  The Defendant also argued that whilst a two stage Success Fee had been entered into, such fees must still be objectively justifiable.
The Claimant maintained that causation had not been conceded at the time the CFA was entered into, no admissions had been made in relation to the Claimant’s head injuries nor psychological injuries and this was a substantial claim in which the Claimant’s Solicitors had correctly applied a two stage Success Fee.  The Claimant also sought to distinguish the case of C –v- W.  
The Costs Judge found that the Claimant had “won” her case when the Defendant had admitted liability and that that was put beyond doubt when Judgment was entered on liability with damages to be assessed.  A significant factor in deciding at the time the CFA was entered into whether costs would be recovered, was whether liability was in dispute and this had already been determined.   The Costs Judge did not consider that the risk of failing to beat the Part 36 Offer justified a Success Fee of 100%, and that a 20% Success Fee was appropriate.  In respect of staging, staging could not be used to “permit a Litigant to recover a high Success Fee simply by virtue of the fact that the CFA sought a staged rather than a single Success Fee”.  

Comments
This was another case which again applied the reasoning in C –v- W [2008} EWCA Civ 1459 and the same Success Fee of 20% in a claim where there had been a clear admission of liability before the entry into of the CFA.
(B) BTE/LEGAL AID WHERE A CFA IS ENTERED INTO
(vi) LXM (by her Litigation Friend KLM) –v- The Mid-Essex Hospital Services NHS Trust [2010] EWHC 90185 (Costs)

The Defendants’ principal objection was whether it was reasonable and proportionate for the Claimant to incur additional liabilities when she had the benefit of public funding.  There were a number of detailed attendance notes reflecting lengthy discussions with the Claimant concerning the relative merits of CFAs vs. Legal Aid.  The Claimant’s Solicitors had explained that under Legal Aid there would be irrecoverable statutory charge costs in respect of preparing detailed case plans, difficulties associated with the increasingly bureaucratic procedures required by the LSC, delay by the LSC, possible restrictions on fees paid to experts, none of which would be relevant factors if the case proceeded under a CFA.  

The Court looked at the CFAs for both firms instructed by the Claimant (Gadsby Wicks and Irwin Mitchell) in some detail including the relevant insurance provisions, in respect of which it should be noted that substantial ATE premiums were incurred.  Indeed, across the four bills which were lodged, Success Fees of £249,739 were sought together with after the event insurance premiums of £200,316.  

Predictably the Defendants maintained that the decision to abandon public funding and enter into a CFA with after the event insurance was unreasonable and disproportionate.  Reference was made to the critique of the system by Lord Justice Jackson, however the Court made it clear that any decision had to be made based on the present system whatever deficiencies it might have.  Reference was made to relevant case law including Sarwar -v- Alam, Court of Appeal 19.Sep.01, Bowen -v- Bridgend County Borough Council [2004] EWHC 9010(Costs) and Hughes –v- Newham Borough Council.  

The Court noted that the Claimant had a Public Funding Certificate with a nil contribution and that her only potential exposure to costs would be if the Certificate was revoked, which was extremely unlikely. However it was also noted that if the Claimant won costs which would not be recovered between the parties would be claimed against the LSC and paid via the statutory charge (in this respect there was a claim in the Assessment for costs of previous Solicitors Leigh Day which included a Legal Aid only claim of £1,839 excluding VAT, with a further £5,000 to be transferred to the Legal Aid column).  There was also a risk of significant exposure through unsuccessful interlocutory Applications. 
The issue was thus whether the Claimant’s decision to enter into a Conditional Fee Agreement and to purchase after the event insurance was reasonable at the time, and the Court concluded that the ‘reasonableness’ had to be viewed primarily through the eyes of the Claimant.

Whilst the CFA arrangements created uncertain risks for the Claimant at least on paper, neither the Claimant, a minor under a disability, nor her mother were called on to pay anything out of the damages in respect of unrecovered costs under the CFAs or unrecovered premiums, and it was highly unlikely that anything would be payable out of the Claimant’s damages which would not be recovered from the Defendants. 
The Court pointed out that bringing a claim with public funding had advantages and disadvantages and bringing a claim under a CFA likewise had advantages and disadvantages.  The Court concluded that the CFA would obviously be more advantageous to the Claimant because the only impact on her damages would be unrecovered Legal Aid costs in the Leigh Day Bill.  The Court could not say it was unreasonable for the Claimant to incur potential additional liabilities consequent upon entering into the CFA and after the event insurance policy as against the potential cost disadvantages of public funding.  The additional liabilities were thus recoverable in principle.
Comments

It is the case that paying parties (no doubt emboldened by Lord Justice Jackson’s criticisms of the current system) are increasingly arguing that additional liabilities should not be incurred where BTE or Legal Aid funding is available.  It is worth however noting the context of the case, e.g. a very substantial clinical negligence claim with a potential for very substantial claims to be made against the LSC via the statutory charge.  This case should be contrasted with earlier cases of Traci Hughes –v- Newham London Borough Council [2005] and Howarth –v- Britton Merlin in which CFAs were found to be unenforceable because in the former there was a failure to properly advise as to the availability of and entitlement to Legal Aid, and in the latter the CFA was entered into when a Legal Aid Certificate was still in force.  
(vii) Yaosiessaie Motto & Others –v- (1) Trafigura Limited (2) Trafigura Beheer BV [2011] EWHC 901201 (Costs)

This decision concerned 22 preliminary issues which arose during the course of the Detailed Assessment of the Claimant’s costs in a substantial group action case, the background to which is exceptionally complex.  At the conclusion of the litigation there were some 29,614 Claimants who recovered damages of £30,000,000.  The Claimant’s Bill of Costs totalled £104,707,772.72 which included a 100% Success Fee for both Solicitors and Counsel and an ATE premium of £9,000,000.

The assessment and consideration of the preliminary issues was undertaken by Chief Master Hurst, the Senior Costs Judge.  

The decision is important for a number of reasons.  The Court reaffirmed once again the principle that hindsight is not appropriate on a Detailed Assessment Hearing, reiterated that it is possible to consider individual items on proportionality grounds regardless of whether a decision is made at the outset that the costs are as a whole are disproportionate or proportionate, and that there was no general principle that reports which are not relied upon are not recoverable.  

One of the important issues determined was whether the costs claimed in establishing and setting up CFA arrangements and insurance policies are recoverable.  The Court distinguished the case of Hunt –v- Douglas Roofing and went on to find;

“In this case the clients are not standing out of any money, but Leigh Day have quite properly had to explain the workings of Conditional Fee Agreement and After the Event Insurance. In my Judgment that is work properly undertaken by the Solicitors for which they are entitled to charge.………..with regard to Mr Bacon’s suggestion that the costs associated with setting up to the CFAs and ATE insurance are akin to Legal Aid only costs, I do not accept that argument, since in a Legal Aid case the costs actually belong to the legal representative, not to the client thus the work done by the Solicitor is done to ensure that the requirements of the LSC are complied with.  That it clearly not something which a paying party should have to pay for.

In a case run on a CFA with ATE insurance the paying party becomes liable to pay not only the base costs but also the Success Fee and ATE premium, items of costs which, without the intervention of statue, would themselves be irrecoverable”.

The Court also addressed the difficult issue of the Success Fee sought by both Solicitor and Counsel in this exceptionally complex case, and once again reiterated the guidance given by the Court of Appeal in KU -v- Liverpool City Council Court of Appeal [2005] EWCA Civ 475 with the  Senior Costs Judge pointing out;
“I am not persuaded that it is correct to value the risk in cases in which the CFA is made at the outset of the dispute, without giving some discount for the possibility that the case might reach early settlement whether or not the actual risks altered”.

The Court went on to allow a single Success Fee of 58% for both Solicitor and Counsel which took into account the stage at which the CFAs were entered into by a number of Claimants, but also the lack of a staged Success Fee.  This was also a case in which substantial enhanced hourly charging rates were allowed by the Court for all Grades of Fee Earner involved in the case.
(C) INQUEST COSTS
(viii) Pamela Wilton (Administratrix of the Estate of Gareth Myatt, Deceased and on her own behalf) –v- (1) The Youth Justice Board and (2) Rebound ECD Limited [2010] EWHC 90188 (Costs)

This was a decision of Master Campbell, Costs Judge of the Senior Court Costs Office.  

The issue in this case concerned the recovery of “Inquest” costs.
Reference was made to the decision of Roach–v- The Home Office [2010] 2WLR 746.

The issue for the Court was the extent to which if any the costs of attending the Inquest should be divided as between those incurred in “assisting the Coroner” on the one hand and those which involved “evidence gathering” for the Civil claim on the other.  

The parties had agreed that work falling within the ambit of “evidence gathering” was potentially recoverable and included hearing the evidence of Witnesses, observing their demeanour, considering what they had said, undertaking cross examination and otherwise obtaining information or evidence for the proposed claim.  The Judge stated;

“On the other side of the notional dividing line, work assisting the Coroner and not incidental to putative Civil Proceedings falls outside the scope of the Costs Order and must be disallowed”.
In relation to the Inquest costs there were two preliminary issues to be determined.  The first dealt with days 24 and 25 of the Inquest which the Costs Judge concluded was not suitable for resolution as a preliminary issue, but had to be dealt with on an item by item basis.  In respect of days 23 to 30 the Defendants maintained that this did not relate to evidence gathering and therefore could not be recovered.  The Defendants argued that matters such as “legal argument, submissions regarding the verdict, questions to go to the Jury, the ruling of the Coroner, his summing up and the verdict itself” all fell outside the ambit of “evidence gathering” and were thus irrecoverable. 

The Costs Judge disagreed with the Defendants’ assertions and stated;

“In my Judgement it is unreasonable to suppose that at the moment the last Witness completes his or her evidence, a guillotine falls and that an interested party’s legal team (such as the Claimants here) must then pack its bags and leave Court for good”.  
The Costs Judge then gave a series of reasons for such a conclusion and the preliminary issue was determined in favour of the Claimant.   The Costs Judge did agree however that there might still be some overlapping costs which would have to be looked at on an item by item basis.  
Comments
The case follows the decision in Roach and gives further guidance as to the sort of Inquest costs which might be allowed.  
(D) APPORTIONMENT COSTS AGAINST MULTIPLE DEFENDANTS
(ix) Norma Corney (Widow and Administratrix of the Estate of Charles Albert Corney (Deceased) –v- (1) Scotia Gas Networks Limited (2) Southern Gas Networks Plc and (3) Warner Holidays Ltd [2010] EWHC 90167 (Costs)
This was a decision of Master Howarth, Costs Judge in the Senior Courts Costs Office.

This was a claim for damages brought by the Widow and Administratrix of the Estate of Charles Corney who died from pleural mesothelioma and which settled against the 1st and 2nd Defendants in the sum of £141,979.  A Tomlin Order was agreed between the parties which provided;
(2) 
The 1st and 2nd Defendants do pay the Claimant’s reasonable costs to be assessed on the Standard Basis failing agreement ,
(3) 
The Claimant do pay the 3rd Defendant’s costs in the sum of £2,500 within 28 days.

The Defendants maintained that the specific costs attributable to the Claimant proceeding against any party other than the 1st and 2nd Defendant, e.g. the 3rd Defendant, were not recoverable and that any common costs should be limited to a recovery of two thirds to reflect the settlement against the 1st and 2nd Defendants.  The 1st and 2nd Defendants relied on the case of Abdul Kadir Nassif –v- Augusta Offshore Spa and Other [2009] EWHC 90143 (Costs) (reported on in an earlier NWL Legal Costs update).  
The Claimant sought to distinguish this case from the Nassif case on the basis that there had been no discontinuance , that at the time of the final Order the 3rd Defendant was a party to the Proceedings and the Defendants had not insisted at the time that the Claimant’s costs should be limited to two thirds.

The Costs Judge heard detailed arguments and relied upon the same reasoning adopted in the Abdul Kadir Nassif case.  

The Judge concluded;

“I am not persuaded that the mere fact that the heading of the Tomlin Order includes not only the 1st and 2nd Defendant but also the 3rd Defendant and is signed by the 3rd Defendant’s Solicitors, is not persuasive evidence that the Nassif case should be distinguished.  Neither am I persuaded that the timing of the discontinuance which in the Nassif case was considerably earlier in the Proceedings is indicative of any material distinction.  As such in my Judgment the provisions of CPR 38.6 did apply, were taken to apply and the timing of the discontinuance did not displace the implication that arises from a discontinuance”. 
The Costs Judge found that the Claimant was not entitled as a matter of principle to recover her costs of pursuing the 3rd Defendant from the 1st and 2nd Defendant and on the issue of common costs and having reviewed various case law concluded that he would;

“divide those costs that are specific where it is possible to identify the different purposes involved, and then to share the costs between those parties.  For example a Brief fee.  However division is not required for none specific common costs which the Receiving Party would have had to pay anyway, such as the Court fee paid on issuing the Proceedings…………this would appear to be the approach taken by Deputy Master Williams in Nassif.”
Comments
This follows the decision in Nassif.  From a paying party’s perspective, it would have been preferable to ensure that the Final Order specifically provided for the Claimant to recover costs only of Proceedings against the 1st and 2nd Defendants with a clear proviso that the 1st and 2nd Defendants would not pay any costs of the Claimant pursuing the 3rd Defendant.  From the Claimant’s perspective it is of course important to try and ensure that the unsuccessful Defendants pay any costs associated with proceeding against the successful Defendant.  It would have been more sensible to have had the matter determined by the Court at the time, than to have awaited the vagaries of Detailed Assessment.
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